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deprive his wife of her contingent right of dower in his real estate. The proceed- 
ing under sec. 2625 of the Code must be inter partes, the wife must be made a party 
thereto, and after notice, have an opportunity of being heard, or else the proceed- 
ing is void. 



Maddock's Adm'r v. Skinker and Others. — Decided at Wythe- 
ville, July 30, 1896. — Riely, 3. Absent, Harrison, J: 

1. Appellate Court — Amount in controversy. The amount in controversy in 
the case at bar is the whole amount of a judgment against a partnership of which 
appellants' intestate was a member, which being in excess of five hundred dollars, 
this court has jurisdiction of the appeal. 

2. Commissioner's Report — Prima facie correct — Returning evidence with re- 
port. The report of a master commissioner is to be taken as prima facie correct, 
except for errors apparent on its face; and those who seek to impeach it, must, in 
some appropriate manner, put into the record the evidence of its incorrectness. 
Unless directed of requested to return the evidence with his report, it is not the 
duty of the commissioner to do so. 

3. Partnership Assets — Separate interest of parties — How far liable for debts oj 
each partner. Partners are joint tenants of the partnership property. The interest 
of each partner is his share of the surplus after the payment of partnership debts 
and the adjustment of accounts between the partners. This interest, and no more, 
is liable to the lien of an execution against such partner. If inequalities exist 
among the partners these should be settled out of the partnership assets, and the 
share of each partner, after such settlement, is all that can be reached by his exe- 
cution creditor. 



Wilson's Adm'r v. Wilson and Others. — Decided at Staunton, 
September 17, 1896. — Harrison. J : 

1. Chancery Pleading — Supplemental bill — Purpose of — Waiver of objection 
to. A supplemental bill is proper in order to introduce new parties whose interest 
has arisen since the institution of the suit, to introduce new charges, or to put in 
issue a new material fact, such as fraud. But even if there be doubt as to the right 
to file such a bill, the objection cannot be raised for the first time in the appellate 
court. The failure to demur, or otherwise object to the filing of the bill, and 
joining issue thereon, constitute a waiver of objection thereto. 

2. Commissioner's Report — Failure to except to — Waiver of objections. Objec- 
tion to a decree for errors in the report of a commissioner in chancery, not ap- 
pearing on the face of the report, cannot avail in the appellate court unless 
founded on exceptions taken to the report in the court below. Failure to except 
to the report is deemed to be a waiver of such objections. 

3. Chancery Practice — Creditor's bill to settle estate — Parties — Debtors to estate. 
In a suit by a creditor to settle the estate of a decedent, it is not proper to unite 
the debtors of the estate as defendants. As a general rule, the debtors of the 
estate must be sued by the personal representative only. The creditor can only 
sue the personal representative for settlement, and, if land is to be sold, unite with 
him those interested in the land, unless some independent source of equity shall 
be made to appear as to the other parties introduced. 
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4. Rules of Court — Error assigned under Rule 9 — Who may assign. An ap- 
pellee whose claim is less than f 500 cannot assign error under Rule 9 of this court. 
This rule was not intended to enlarge or extend the jurisdiction of this court, but 
only to enable the court to correct errors against appellees in cases where they 
would have a right to appeal. 



Patterson v. The Grottoes Company. — Decided at Staunton, 
September 24, 1896. — Buchanan, J: 
1. Vendor's Lien Reserved in Deed — Extent of— Matter of contract — Case at 
bar. The extent of the lien reserved on the face of a deed does not depend upon 
the extent of the vendor's interest in the land conveyed, but upon the contract of 
the parties as gathered from the deed itself, in reserving the lien. In the case at 
bar the grantors owning several parcels of the same tract of land united in a deed 
by which they conveyed the land to the grantee as one tract ; the vendors warrant 
generally the title to the whole tract ; only one sum is named as the consideration 
and the vendor's lien was retained upon the land conveyed, to secure the bonds of 
the vendee for deferred payments of purchase money. The lien thus reserved is 
on the entire tract for the whole of the purchase money, and not on the several 
parcels for the amounts due the respective vendors thereof. 



The Virginia Hot Springs Co. v. Harrison. — Decided at Staun- 
ton, September 24, 1896.— Keith, P: 
1. Contracts — Correspondence — Acceptance of proposal. In order to establish a 
contract by correspondence there must appear upon the face of the correspondence 
a clear accession on both sides to one and the same set of terms. A proposal to 
accept, or an acceptance, on terms varying from the offer, is a rejection of the 
offer. The acceptance must be unqualified, and no point left open for future con- 
sideration or negotiation between the parties. 



Diamond State Iron Company and Others v. Alex. K. Rarig 
& Co. and Others. — Decided at Staunton, October 1, 1896. — Cardwell, J : 

1. Chancery Pleading — Petition to rehear — Bill of review. The bill of com- 
plainants cannot, under the facts of this case, be considered as a petition to rehear 
the decree complained of in the original suit, nor as a bill of review. Not as a 
petition to rehear because the decree is final, nor as a bill of review, because the 
error is not apparent on the face of the record, and the bill falls far short of the 
requisites of a bill of reveiw upon the ground of after-discovered evidence. The 
bill is not sworn to, nor was leave obtained to file it, nor does it make the neces- 
sary parties, nor is there a suggestion in the bill of any after-discovered evidence. 
For the character of the evidence necessary to support a bill of reveiw see the 
opinion of the court. 

2. Res Judicata — Extent of application of the plea of. The plea of res judicata 
applies, except in special cases, not only to all matters actually adjudicated on the 
former hearing, but to every point, which properly belonged to the subject of liti- 
gation, or which the parties, excercising reasonable diligence, might have brought 
forward at the time. 



